PORT ST MARY COMMISSIONERS
ORDINARY BOARD MEETING
24" May 2017 at 7.30 pm
AGENDA - OPEN PUBLIC SESSION

1. Welcome, Apologies and Declarations
2. Minutes for Adoption:
2.1 Consideration of the Minute of the Meeting of 26™ April 2017

2.2 Consideration of the Minute of the Annual General Meeting of the 10t
May 2017

2.3 Consideration of the Minute of the Ordinary Board Meeting on 10" May
2017

3. Matters Arising:
3.1 Matters arising from the Minute of the AGM 10™ May 2017

3.1.1 Members Attendance Register
3.1.2 Standing Orders Suspension Register

3.2 Matters arising from the Minute of the Meeting of the 10* May 2017
4. Motions:

4.1 Motion received from Mr Kinley; “that we replace the existing Standing
Orders with the new Standing Orders made under SO40.1. This will
constitute the annual review of the Standing Orders required under
5040.2”

5. Finance:
5.1 Approval of invoices for payment May 2017

5.2 Invoices paid in May for noting
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6. Special Projects:
6.1 Manxonia House
6.1.1 Email to David Miller Architect
6.2 Skate Park
6.3 Underway

6.3 1 Correspondence from DeFA re Freedom of Information

request

6.3.2 Correspondence from Minister at the Department of

Environment, Food and Agriculture

6.3.3. Report from Local Enquiry into PRoW 447

6.3.4 Report from Commissioner re PRoW 447
7. Public Correspondence:

7.1 Correspondence from Rushen Heritage Trust
7.2 Email from Mr Phair re Area known as ‘old croquet lawn’

7.3 Correspondence from Manx Whale and Dolphin Watch requesting a
fishing line bin

7.4 Email from Rushen Heritage Trust re future project The Manx
Landscape - Port St Mary

7.5 Email re Prom Run

8. Consultations: - None
0. Planning Matters:
9.1 Planning Applications

9.1.1 PA17/00504/B Mr and Mrs D Hudson, Langdale, Gansey Point, Port

St Mary. Alterations and extensions to existing dwelling.
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9.1.2 PA17/00508/B Ms S Mitchell, South Brent, Cronk Road, Port St

Mary. Installation of replacement windows to front elevation.

9.1.3 PA17/00489/B Mr G Proctor, 21 Lime Street, Port St Mary.
Restoration and remodelling of property including removal of lean-to

extension and replacement with extension to north-east elevation.

9.2 Planning Approvals

9.2.1 PA17/00299/B Mr and Mrs E Bell, Shilley Ny Marrey, Castletown
Road, Port St Mary

9.3 Planning Amendments
10. Policy and Resources
11. Invitations

12.  Any other business of an urgent nature (by permission of the Chairman)
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13 27 4 11 25 i5 30 13 10 24 14 5 12 26 9 23 14 11 25 8 22 8 29
Apr | Apr | May | May | May | June | June | Jul | Aug | Aug | Sept | Oct | Oct | Oct | Nov | Nov | Dec | Jan | Jan | Feb | Feb | Mar | Mar
Total % Total TA
Attd. Paid
23
MEIHA 1 1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 2/2 | 100 | £0.00 el
Kinvig
Mace | 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 0 0 1 1 1 1 21 [914 | £630 |
MeROC 1 1 1 1 0 0 1 0 1 1 0 1 1 0 1 0 1 1 1 0 1 0 15 [ 653 | £450 | o
g;.afe 1 1 1 1 1 1 1 1 0 0 1 1 1 1 1. i ) 1 1 0 1 0 i d 1 19 82.7 £570 o
MPCAG il 1 0 1 1 0 1 1 1 1 1 1 0 1 1 0 1 1 1 1 1 1 1 19 | 827 | £570 o
J Kinley
MEA i (O 1 1 1 1 1 1 ) 1 0 1 1 1 1 1 1 1 1 1 1 1 1 1 22 | 957 | £660 | i
g,fM“;:m 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0/2 0 £0.00 aly
MEL 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 0 1 1 1 1 0 1 21 91.4 £630 nll
Skelly
DrMEK 0 0 0 1 1 1 1 1 1 0 1 i ¥ 1 0 1 1 1, 1 1 1 1 1 1 18/ | 85.8 £540 il
Haywood 21
MrR 0 0 1 1 1 1 1 1 5 1 1 1 1 0 1 1 1 1 1 1 1 = | 1 20/ | 95.3 £600 nit
Hirst 21
[t MEAP (0] 0 1 1 1 2 ) 1 1 1 1 1 1 0 i 1 1 1 1 1 1 1 1 1 20/ | 95.3 £600 ol
Phair 21
7 7 7 9 9 7 8 9 7 6 9 8 7 7 8 8 7 8 7 9 7 8 8
Paid £5,250
Notes: There were no travelling allowances claimed during the year.

Mr M O’Meara and Ms H Kinvig elected in writing not to accept any attendance allowances. Both did not stand for re- election.
The remaining members claim one allowance per Board meeting, not any COMMITTEE meetings.

I Certify the above is a true record of the attendances made by Commissioners at formal business of the Commissioners of Village District of Port St Mary.

..................................................... A Hamilton, Clerk/Responsible Finance Officer, dated this day ...... May 2017
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Port St Mary Village Commissioners Board Meetings
Suspensions of Standing Orders on Meetings & on Contracts

Year Ended 31 March 2017

Date of Meeting

Reason

Public Meeting
27% April 2016

"7.1 CK/AG proposed that we suspend standing orders. The meeting
considered Correspondence from Mr A Cregeen Planning Application
Reference 16/00281/B. The board agreed that we had no objection
based on insufficient information and pending receipt of clearer
information and asked the Clerk to review the information now
available.”

Private Meeting
11% May 2016

“CK/AM proposed that the meeting is extended beyond 22 00.
Approved with all in agreement.”

Public Meeting
15 June 2016

"A motion to suspend standing orders and allow the meeting to
overrun was made MH/AM Agreed with all in favour”

Private Meeting
30% June 2016

“Standing Order 22.1 suspended RH/MH with all in agreement.

5.1 Commercial Property. PSM/16/137 Consideration of the
proposals for land above Chapel Gate Car Park.

AG proposed that we draw back from selling this land. AM that this
sale would fund Manxonia House. For: MH AG/IS/AP/RH

5.2 PSM/16/108 Consideration of the proposal to sell the
Smithy at Four Roads Paper below. The Board agreed to bring the
discussion to the next meeting following a site visit.

Standing Order 22.1 was re-introduced’

Private Meeting
13t July 2016

"CK/ MH proposed that standing order 22.1 was suspended.
Approved with all in agreement.”
To allow the meeting to overrun.

Public Meeting
14t September 2016

“Matters Arising from the Minute of 24" August 2016:

PSM16/155 Mariners Shelter-

CK/AM proposed that standing order 23 is suspended.

A discussion on the merit of finding a way of refreshing the property
ensued...”

Private Meeting
5t October 2016

"10.3 CK/MH proposed that we extend beyond 22 00. Agreed
with all in favour.”

Public Meeting
9t November 2016

“PSM/16 158 Paper re Mariners Shelter, revised quotes received.
Mr Phair queried whether doors were necessary, if their main
purpose was to keep the shelter clean and tidy. Standing Order 22
was suspended. Proposed by Mr Grace, Seconded by Mr Merchant
All were in agreement to suspend the standing order.

It was then agreed that the construction of doors was unnecessary.
Proposed by Mr Grace, Seconded by Mr Merchant

Standing Order 22 was re-introduced.”
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Private Meeting
14" December 2016

“A motion to suspend Standing Order 23.1 and allow the meeting to
overrun was made. Proposed by Dr Haywood.
Seconded by Mr Merchant. All were in agreement.”

Private Meeting
11% January 2017

“Mr Grace proposed that Standing Order 23.1 was suspended to allow the
meeting to continue past 10pm.

Seconded by Mr Merchant.

Mr Ashcroft was in agreement. Mr Kinley, Mr Phair, Mr Hirst were against.
Mr Kinley stated that the meeting should end on time and that this Board
was habitually extending meetings.

The meeting was therefore adjourned and the subsequent items would be
postponed until the next meeting.”

Private Meeting
25™ January 2017

“Dr Haywood proposed that Standing Order 23.1 was suspended to allow
the meeting to continue past 10pm.
Seconded by Mr Skelly. All were in agreement.”

Private Meeting
8" March 2017

“Mr Merchant proposed that Standing Order 23.1 was suspended to allow
the meeting to continue past 10pm.
Seconded by Mr Grace. All in agreement”

A Hamilton
Clerk

....... May 2017
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PORT ST MARY COMMISSIONERS

INVOICES TO BE PAID IN MAY 2017

Total Net ]

Inv # I Date I Supplier I Description I House Category VAT Total Cost
Housing Exrzenses

21 06/04/2017|J Qualtrough lHousIng l Repairs £36.50 £7.30 £43.80

Sub Totals - Housing £36.50 £7.30 £43.80

Rate Born Expenses

22 28/04/2017|Bridson & Horrox Stationery Stationery £180.68 £36.14 £216.82
23 29/04/2017|Calvert Stamps Stationery £169.58 £169.58
24 24/04/2017|Colas Overalls Sundry - store £79.50 £15.90 £95.40
25 06/04/2017]] Qualtrough Stock Town Hall £8.63 £1.73 £10.36
26 06/04/2017|3 Qualtrough Stock Benches £20.11 £4.02 £24.13
27 10/04/2017]J Qualtrough Stock Sundry - store £96.22 £19.24 £115.46
28 20/04/2017|]) Qualtrough Drills Sundry - store £8.94 £1.79 £10.73
29 09/05/2017|Kestrel Insurance Directors & Officers liability protection Insurance £1,045.00 £1,045.00
30 30/04/2017|Mac's Builders Merchant Roof coating - greenkeepers Sundry - store £101.43 £20.29 £121,72
31 26/04/2017|Metalco Mower repair Garden machinery £20.00 £4.00 £24.00
32 29/04/2017|PPL Licence Town Hall £51.66 £10.33 £61.99
33 28/04/2017|Raven Rifle club Sundry - recreation £586.60 £117.32 £703.92
34 28/04/2017|Raven Town Hall Town Hall £245.78 £49.16 £294.94
35 28/04/2017|Raven Workshop Sundry - store £264.74 £52.95 £317.69
36 28/04/2017|Raven Town Hall Town Hall £81.88 £16.38 £98.26
37 05/04/2017|Sadler Strimmer, weedkiller etc Gardens £501.00 £100.20 £601.20
38 26/04/2017|Sportsequi Tennis Net Playground £21.00 £4.20 £25.20
39 30/04/2017|Station Garage Fuel Fuel £288.70 £57.74 £346.44

Sub Totals - Rate Born £3,771.45 £511.37 £4,282.82

TOTALS £3,807.95 ﬁ.67 £4,326.62

Summary Breakdown of Expenditure (excluding VAT |
Stores, Public conveniences &
lighting, Roads, Footpaths, Vehicles

& celebration of Xmas £1,988.24

Town Hall £387.95

Office £1,395.26

Refuse

Repairs £36.50

Capital £0.00
Total £3,807.95

Repairs/ Maintenance Allowance

£137,145.00

£7,510.64

Expenditure to date

£129,634.36

Allowance Remaining
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PORT ST MARY COMMISSIONERS

INVOICES PAID IN MAY 2017

Inv # I Date I Supplier I Description I House I Category Total Net VAT Total Cost
Housing Exrzenses

1 08/04/2017|City Heating Spares Boiler 15 SMA |Repairs £2,123.49 £424.70 £2,548.19
2 28/02/2017|Liftmann Stairlifts cB Repairs £204.00 £40.80 £244.80
3 12/04/2017|Raven Door bell 2 SMA Repairs £58.15 £11.63 £69.78
4 12/04/2017|Raven Bathroom extractor ban 2 SMA Repairs £130.12 £26.02 £156.14

Sub Totals - Housing £2,515.76 £503.15 £3,018.91

Rate Born Expenses

5 20/04/2017|Argon Photocopier Photocopying £136.32 £27.26 £163.58
6 20/04/2017|Douglas Borough Council Recycling Refuse £2,776.12 £555.22 £3,331.34
7 26/04/2017|Island IT Email hosting Computer £66.00 £13.20 £79.20
8 14/04/2017|IOM Newspapers Waste removal advert Advertising £155.40 £31.08 £186.48
9 20/04/2017|Manx Utilities Rhenwyllan Close Public lighting £899.60 £179.92 £1,079.52
10 24/04/2017|Manx Utilities Electricity Office - expenses £692.57 £138.51 £831.08
11 24/04/2017|Manx Utilities Manxonia Manxonia £18.14 £0.90 £19.04
12 24/04/2017|Manx Utilities Manxonia Manxonia £18.14 £0.90 £19.04
13 24/04/2017 |Manx Utilities Manxonia Manxonia £18.14 £0.90 £19.04
14 24/04/2017|Manx Utilities Manxonia Manxonia £18.14 £0.90 £19.04
15 24/04/2017|Manx Utilities Manxonia Manxonia £18.14 £0.90 £19.04
16 13/04/2017|Trade Point Planters Gardens £62.29 £12.46 £74.75
17 07/04/2017|TT Shirts Flags Flags £76.95 £15.39 £92.34
18 25/04/2017|WDS Ltd Bin Office - expenses £12.55 £2.51 £15.06
19 25/04/2017|WDS Ltd Bin & bags Sundry - store £22.85 £4.57 £27.42
20 20/04/2017|Wi-Manx May user host Computer £219.76 £43.95 £263.71

Sub Totals - Rate Born £5,211.11 £1,028.58 £6,239.69

TOTALS £7,726.87 £1,531.73 £9,258.60

Summary Breakdown of

Stores, Public conveniences &
lighting, Roads, Footpaths, Vehicles

Expenditure (excluding VAT)

& celebration of Xmas £1,061.69
Town Hall
Office £1,282.60
Refuse £2,776.12
Manxonia £90.70
Repairs £2,515.76
Capital £0.00
Total £7,726.87

Repairs/ Maintenance lowance

Expenditure to date

Allowance Remaining

£137,145.00

£7,474.14

£129,670.86
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Item 6.1.1

From: Alastair Hamilton

Sent: 16 May 2017 10:35

To:

Subject: Manxonia and Sentinels

Good morning

My apologies for the delay in responding to you. Can | ask you to act in accordance with
the following instructions:

1. Manxonia House:

We require to proceed following tender to a first phase of works which can be summarised
as follows:

1. Stripping, repairing, insulating and re-covering the roof :

2. Undertaking chimney repairs and leaving them in a sound vented condition:
3. Spraying all roof timbers for woodworm infestation:

4. Replacing soffits, fascias and rainwater goods:

5. Replace windows- something for which we already have Regeneration Grant funding
which we require to claim by January.

(There may be a delay in replacing the shop windows as we may have to take on board
the requirements of a final user, but that will become clear shortly.)

Under our Financial Regulations we need to go through an "Expression of Interest"
advertisement, followed by competitive pricing process. Can we discuss what supporting
paperwork we require? | lean towards a Schedule of Works, but will be guided by you. (We
already have three notified interests from an earlier advertisement)

Margaret Davies in our office will co-ordinate the advertisement- responses can come
directly to you if you wish.
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Our target would be to have the work scheduled for completion before next winter is upon
us.

We are laying aside the need for internal layout and/or planning matters until the final use
of the property is known. We have a number of live interests in the shop, and following
recent press coverage, a number of potential users for the office. Once these purify we can
assess the layout and need for planning approval.

2. Garden of Remembrance Sentinels

Having run your design past my Board we have an approval in principle for two additional
sentinels. These, however, comprise only one element of the entire works. We require to fit
them inscribe them and buy new railings where we have cut into them. There will be a
requirement to extend the uplighting to light the new units. Can you provide me with an
estimate of the total project costs in order that | can get the approval to proceed.

Many thanks,

Alastair Hamilton,
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Department of Environment, Food and Agriculture

RE(C&itjperm
Isle of Man Rheynn Chymmyltaght, Bee as Eirinys ECej ED
i E] MAY 29 v
Retltys Elen Vanuin ¢
Minister
Hon. G. Boot, MHK
Mr A Hamilton Corporate Services Directorate,
Clerk to Port St Mary Commissioners Thie Slieau Whallian,
Town Hall Foxdale Road,
Port St Mary St. John’s,
Isle of Man Isle of Man, IM4 3AS
IM9 5DA Tel no. (01624) 685958
Fax no. (01624) 685509
Email:
WWW.gov.im
4 May 2017 Our Ref: GB/MEC/43/17

Dear Mr Hamilton,

I write in response to your letter dated 19 April 2017 in connection with planning
approval 10/01892/B. Having taken advice on this matter, I would like to make the
following response:

The process for determining that planning application most recently involved a hearing
before the Inspector in August 2011, in which the Commissioners were party and in
which the Inspector in his report noted the ‘no objections’ stance of the Director of
Highways and the submissions made by a constituency MHK with regard to the natural
route for walkers using the coastal footpath. The appeal allowing the development was
determined in October 2011.

Your letter refers to a public inquiry that was held on 24 March 2017 into the
extinguishment of PROW447 which apparently runs across the site to which planning
approval 10/01892/B refers. Your letter asserts the point that the public right of way
("PROW") should have been highlighted at the time of the consideration of the
application and as such the approval was you believe made erroneously and illegally.

I would agree that it is standard practice to send Highways a copy of planning
applications as it is to local authorities. However, I am unaware of any requirement for
the DOI to comment on applications in respect of Public Rights of Way.

It is not abnormal for planning approval to be given on a site that is bisected by a
public right of way, although the existence of that PROW, If known, would be a
material consideration in the determination of that application in the event that the
PROW were to be affected by the development. If development Is granted that
requires for a PROW to be extinguished or diverted this is often carried out after
planning approval is given. Section 33 of the Highways Act 1986 provides for two
reasons why a right of way may be extinguished (or diverted), one of which is to
enable development to be carried out and/or if the PROW is not needed for public
use.
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In the case of the above development, there was no apparent path through the site
and the site does not appear to be one that could be safely traversed, as such I do not
consider that any lack of cognisance for the PROW was a material factor that should
have been given much if any weight and I do not believe that a different decision
would have been reached even if the existence of the PROW on the Definitive Map had
been made known prior to the determination.

The Department therefore does not consider the planning approval is illegal, as in
itself, it does not involve the illegal extinguishment of a public right of way. Only by
developing the site and therefore obstructing the PROW would this occur.

You have asked that planning approval 10/01892/B be set aside and re-determined
once the Rights of Way and landownership matters have been resolved.
Landownership matters have not been raised in this letter.

In summary there is no basis for the Department or any other party to apply to Court
to set aside the planning approval of application 10/01892/B . The approval does not
need to be set aside and re-determined once the PROW matter is resolved.

Should Tynwald not agree the extinguishment, it is my understanding that the site
cannot be developed, irrespective of the planning approval.

Yours sincerely,

-

Georirey Boot, MARY
Minister for Environment, Food and Agriculture



PROPOSED HIGHWAY CLOSURE (PUBLIC RIGHT OF WAY No 447, PORT ST MARY) ORDER 2016

REPORT OF A LOCAL INQUIRY HELD AT THE TOWN HALL, PORT ST MARY, ON 24 MARCH 2017,
UNDER SECTION 33 AND SCHEDULE 3 OF THE HIGHWAYS ACT 1986

Background

1

Public Right of Way 447 (PROW 447) is shown on the Definitive Map and Statement of Public
Rights of Way as running eastwards for some 31m from a point on the east side of Bay View
Road, Port St Mary (opposite the Bay View Hotel) down to a point on the Harbour
Pathway/Shore Road. On 26 February 2016, the Department of Infrastructure (DOI) placed an
advertisement in the Courier, giving notice that it proposed to make an Order, the effect of
which would be to extinguish PROW 447. Any persons wishing to make representations about
this proposal were asked to do so by notice in writing before 25 March 2016. A letter of
objection dated 24 March 2016 was subsequently submitted by the Port St Mary
Commissioners. As this objection was not subsequently withdrawn, a local inquiry was
convened in accordance with paragraph 6 of Schedule 3 of the Highways Act 1986.

The Public Right of Way and the surrounding area

2

PROW 447 is in the built-up area of Port St Mary. However, its route, as described in the
Definitive Map and Statement of Rights of Way, is not discernible on the ground. From Bay
View Road, the route appears to pass through a disused clifftop beer-garden, associated with
the Bay View Hotel (which is currently closed). The disused beer-garden is enclosed by low
walls. The right of way then descends a steep cliff (referred to at the inquiry as the Bay View
Brough or Brow) at the bottom of which there is a further wall along the edge of Shore Road.
At present, it would not be possible for most people safely to use this right of way.

About 30m to the north of PROW 447, a flight of steps with a handrail descends the cliff from
Bay View Road to Shore Road. At the time of the inquiry, these steps were closed by
temporary fencing, apparently for safety reasons. Part of the roadside wall at the top of the
steps was cracked, and there was a potential danger of masonry toppling onto the steps
below.

About 50m further to the north there is a second flight of steps, opposite Port St May Police
Station in Bay View Road. This route is signed as a public footpath, and is available for public
use. It leads from Bay View Road to Shore Road at the bottom of the cliff.

Scope of the inquiry

5
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At the beginning of the inquiry, | explained that in accordance with section 92(5) of the
Highways Act 1986, the Definitive Map provides conclusive evidence that PROW 447 existed,
as shown, in 1973. It followed that, in the absence of any evidence that that right of way had
subsequently been extinguished in accordance with the law, it remained in existence.



Accordingly, it was not necessary for anyone to produce evidence of the existence of this right
of way. The fact that there is now no usable path on the alignment or PROW 447 did not
mean that that right of way had been extinguished.

Prior to the inquiry, a number of those making representations had asserted that PROW 447
was shown inaccurately on the Definitive Map. However, at the start of the inquiry, | referred
to section 92C(5) of the Highways Act 1986, which provides that ‘... the validity of the
definitive maps and associated statements may not be questioned in legal proceedings of any
description ...". In view of this, evidence concerning the validity of the Definitive Map was
inadmissible. | pointed out that, if it appeared to the DOI that the details of a PROW as
recorded in the Definitive Map or Statement did not reflect the route as it exists on the
ground, the DOI had the power to rectify this under section 92B of the Act. However, the
Order before the inquiry proposed the closure of PROW 447 (under section 33) rather than
the rectification of the Definitive Map (under section 92B).

The case for the Department of Infrastructure

Section 33(1) of the Highways Act 1986 provides that a Highway Closure Order can be made
where the DOI is satisfied that the highway should be extinguished because it is not needed
for public use; or where the DOI is satisfied that the right of way should be extinguished to
enable development to be carried out in accordance with planning approval. The DOI propose
the extinguishment of PROW 447 on each of these grounds.

The need for the PROW 447

10
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PROW 447 has not existed as a usable route on the ground for many years. Records show that
when a survey of public rights of way was undertaken in 1973, this particular path could not
be found on the alignment now shown on the Definitive Map. In his report, the surveyor
referred to PROW 447 as ‘a concrete pathway stepped and with handrail descending from
High Street to the Harbour Road’. However, he commented that this was ‘not as shown on
the provisional map - route is slightly more northwards’.

Prior to 1982, the Port St Mary Commissioners were the highway authority for this area, and
would have had responsibility for public footpaths. After 1982, responsibility for highways
(including public footpaths) was transferred to the Highways and Transport Board. At the
time of this transfer, the Commissioners and the Board produced maps showing the routes of
public highways. These maps are now held by the DOI, and while they show all other
footpaths in Port St Mary, they do not show PROW 447.

During 2011, a planning application was made for the development of land crossed by PROW
447. The Port St Mary Commissioners objected to the proposed development on a number of
grounds, but made no reference to PROW 447, which suggests that they were unaware of its
existence.



11

The DOI has no record of ever having carried out maintenance works on this path, or of any
complaints being made about its condition. In effect, the usable path ceased to exist many
decades ago. There is no evidence of it having been used since the 1960s. Within 100 metres
of PROW 447, there are other footpaths joining Bay View Road to Shore Road/Harbour Road,
and these serve the area very well. The steps about 30m to the north of PROW 447 are
probably PROW 446 (although there is an inconsistency between the Definitive Map and the
associated Statement about the precise location of that route). Although those steps are
temporarily closed for safety reasons, it is intended that they will soon be re-opened.
Reinstating PROW 447 would make no significant improvement to the accessibility provided
by the footpath network in this area. This right of way is no longer needed for public use, and
should accordingly be closed.

Impediment to development

12

In 2011, planning approval (reference 10/01892/B) was granted for the erection of a pair of
semi-detached houses on land crossed by the route of PROW 447. A subsequent appeal
against that decision was dismissed. If the development is to proceed, PROW 447 must be
extinguished. Because of the topography of the site, it would not be practicable to divert this
right of way.

The Commissioners’ evidence

13

14

The Port St Mary Commissioners have produced two old photographs and three witness
statements as evidence of the existence of PROW 447. The photographs possibly date from
Victorian times. They show a path of sorts, although the route of this is somewhat obscure
and does not appear to follow the course of PROW 447 as shown on the Definitive Map.

The witness statements provided by the Commissioners are from local people who have lived
or known this area all their lives. The statements describe how the witnesses used to use
paths in this area during the 1950s and 1960s. However, they testify to the fact that these
paths fell out of use and became overgrown, probably during the late 1960s. This evidence
does not demonstrate that PROW 447 is currently needed.

The case for the Port St Mary Commissioners and other objectors

15
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PROW 447 is part of a network of footpaths, walkways and promenades that are vital to the
tourist economy of Port St Mary. In all there are about 20 paths and tracks which link the
village to the sea shore, and to the Raad na Foillan (the 90-mile round-the-Island footpath).
The Commissioners spend about £65,000 a year in maintaining the amenity of the village to
support the local economy. In 2013 they invested about £65,000 in remodelling the Garden of
Remembrance, adjacent to the top of PROW 447 in Bay View Road. The Garden of
Remembrance is now one of the best viewpoints in Port St Mary. The closure of PROW 447
would eliminate the principal access to that viewpoint from the shore.
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17

18

19

There is substantial evidence from local people who have used of the network of paths on the
Brough, including PROW 447. For instance, in a written submission, Mr John Hawkins of
Creggan Beg, Port St Mary, testifies to the fact that he regularly used PROW 447 to get from
Bay View Road to the beach between the mid-1940s and the late 1960s. Mr A Grace of
Cornerstone, Lime Street, Port St Mary, remembers using these paths in his childhood in the
1960s. However, his evidence is that the paths fell out of use and became overgrown in the
1970s. There is also photographic evidence of this network of paths descending the Brough.
A number of local people testify to the need to retain the rights of way on the Brough,
including PROW 447, for public use.

These rights of way were degraded when the professed owners of Bayview Brough, or their
contractors, destroyed the network of paths, by extensive and unauthorised earth moving
works, in about 2012. The land crossed by PROW 447 is owned by the Port St Mary
Commissioners. The minutes of their meeting of 5 December 1916 confirm that they acquired
this land for £5 from the Receiver of Boddington’s Brewery, who then owned Miller’s Hotel
(later the Bay View Hotel). The Commissioners maintained the rights of way on the Brough up
until the time when these paths were destroyed. Although planning approval has now been
granted for residential development on the Brough, it is not accepted that the prospective
developer owns the land in question. The development should not proceed until the question
of ownership has been resolved. In any event, the public interest in protecting PROW 447
should be given greater weight than the private commercial interests of the developer.

The final sentence of an Explanatory Note attached to the draft Order reads as follows:

The Department believes that this right of way has never existed on the ground and
wishes to amend the Definitive Map to reflect this.

This is inappropriate and potentially misleading. There is no evidence to demonstrate that
PROW 447 has never existed on the ground. On the contrary, the Definitive Map provides
conclusive evidence of its existence in 1973, in accordance with Section 92(5) of the Highways
Act 1986. The Explanatory Note should be amended accordingly.

In its Programme for Government 2016-2021, the Isle of Man Government states that it will
target higher spending visitors and new markets as well as getting more spend from existing
visitors; and develop a strategy to increase the number of people using walking to get around.
It is incongruous that the DOI, a Government Department, is acting in tandem with a private
developer, to thwart a Local Authority which is striving to achieve these objectives. The
closure of PROW 447 should not proceed; rather, this path should be reinstated.

The case for Haven Homes
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Haven Homes have an interest in the land affected by the proposed Order, in that they have a
contract to purchase it from the present owner, Mr C Turner. They have commenced the
development on this land, as authorised by Planning Approval 10/01892/B. In particular, they
have created a parking area on the seaward side of Shore Road. Although the Commissioners
have questioned the legitimacy of that planning approval, their appeal against it was
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unsuccessful; and the time within which the decision could be challenged by a Petition of
Doleance has long since expired. The authorised residential development would obstruct
PROW 447. The proposed Highway Closure Order will therefore be necessary for that
development to proceed.

PROW 447 is no longer needed for public use. There are two alternative pedestrian routes
between Bay View Road and Shore Road within 100m. These are the steps opposite the Bay
View Hotel; and the steps opposite the Police Station. There is no evidence of public use of
PROW 447 within the past 40 years, and the public would not be inconvenienced by its
closure.

Inspector’s assessment
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There is no evidence to suggest that PROW 447 has been used since about 1970. The clear
evidence of Mr Grace (which | have no reason to doubt) is that this path fell out of use and
became overgrown during the 1970s. Since then, the path has been seriously degraded as a
result of earth moving works, and is no longer usable. However, there is no record of any
complaints about this having been made to the DOI as the Highway Authority, either by the
Commissioners, or by others wishing to use of the this right of way. The existence of two
alternative pedestrian routes between Bay View Road and Shore Road (via steps with
handrails) suggests that local people were not greatly inconvenienced by their inability to
make use of PROW 447.

In view of these considerations, | am not persuaded that there is any longer a public need for
this route. In reaching this conclusion, | have taken account of the proximity of PROW 447 to
the Garden of Remembrance, from which there is a splendid view of the coast. However,
access to this facility does not depend upon the availability of PROW 447, and would not be
greatly improved by the re-instatement of a path along that route. | conclude that PROW 447
is no longer needed for public use, and that the proposed Highway Closure Order should be
made in accordance with Section 33(1)(a) of the Highways Act 1986.

Planning Approval 10/01892/B authorises the erection of a pair of semi-detached houses on
land crossed by the route of PROW 447. That decision was confirmed following an appeal,
and the time within which it could have been challenged by means of a Petition of Doleance
has long since expired. | understand that work on the authorised development has been
started, by the creation of parking space. There is no doubt in my mind that the planning
approval is valid. | note that there is a continuing dispute as to the ownership of the land
which is the subject of this planning approval. However, that is a matter of civil law, which
cannot be resolved by the present proceedings, and does not affect the validity of the
planning approval.

Itis not clear whether the existence of PROW 447 was taken into account when planning
approval was granted. Certainly, there is no reference to this matter in the Inspector’s report
on the planning appeal. It is possible that this matter was not drawn to his attention. In the
circumstances, it is now appropriate to consider whether the public interest in retaining this
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right of way outweighs the conflicting private right to develop the land as authorised by the
planning approval.

In my view it does not. For the reasons given above, | do not consider that PROW 447 is now
needed for public use. It follows that this right of way should be closed so as to enable the
authorised development to proceed, in accordance with Secticn 33(1)(b) of the Highways Act
1986.

The Explanatory Note that was published with the draft Order would not form part of the
Order. Nevertheless, | consider its final sentence to be misleading. It has not been
demonstrated that PROW 447 never existed on the ground. The proposed Order would be
made for the reasons set out in Section 33(1) of the Highways Act 1986. In my view, the
Explanatory Note should reflect this.

Recommendation
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| recommend that the Highway Closure (Public Right of Way 447, Port St Mary) Order 2016 be
made without modification (save for the insertion of the correct dates as appropriate).

| further recommend that the final sentence of the Explanatory Note attached to the draft
Order be amended to read as follows:

The Department is satisfied that it is expedient that this highway should be extinguished
(a) on the ground that it is not needed for public use; and

(b) for the purpose of enabling development to be carried out in accordance with
planning approval.
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2 Daisy Bank,
Cronk Road,
Port St Mary,
IM9 5AS,

15" May 2017.
Dear Chairman,

At our last meeting I was invited to give a verbal summary and update of the Attorney
General’s written reply to a written Tynwald Question put down by Mr Juan
Watterson. I gave a verbal summary of what was basically public information already
on the record and available on line.

Dr Heywood was unhappy that there was no written material to accompany the
Minutes as a reference for the record.

I have accordingly written a summary of what I believe to be the relevant points,
together with related evidential material that completes the jig-saw.

1 did say, at the time, that I was only summarising what was already in the public
domain and that I was not asking the Board to take any action or make any decision at
this stage.

I am happy, however, to enclose a summary of my information together with other
supporting evidence for those who may be interested.

Respectfully,

Alec Merchant. !7//7L/ J i j 279/ ﬂ% Lag "'
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SUMMARY OF FINDINGS OF ATTORNEY GENERAL IN RESPONSE TO
TYNWALD WRITTEN QUESTION APRIL 2017.

There was a conveyance of various parcels of land in Port St Mary (& other ports)
from HM Commissioner for Woods and Revenues, George Culley, the conveyance
process being initiated June 1886 and completed in 1890.

The AG found as follows — The power to dispose of land, section 83 of the 1961
harbours Act had allowed disposal of government land without Tynwald assent under
powers available to Boards of Tynwald from 1952.

This power to dispose of land was curtailed by the Harbour Act 1989 which amended
Section 83 of the 1961 Harbours Act.

The 1989 Act prohibited the disposal of land within the limits of the harbour without
permission of Tynwald.

The AG found only one sale of land from the original land included in the 1886/1890
conveyance.

This sale took place in 1984 and (I believe) relates to a small identifiable piece of land
below the property now known as Beacon View.

This information is complemented by a letter from the Ports Manager/Harbour Master
Mr Kenyon, dated 25% April 2017 which was accompanied by a copy of the map Mr
Kenyon believes to be the designated harbour area of Port St Mary. This map is at
variance with a map I was shown at the Harbour Office indicating that the northerly
limit of the Harbour was the small boat pier, not the straight line across the ends of the
Breakwaters coming ashore at Willow Terrace.

Mr Kenyon believes the reduced harbour map to be the “whim” of a draughtsman
who did not know or understand the Harbour and had assumed the small boat pier to
be the limit of Harbour responsibility.

Mr Kenyon discloses in his letter that the top of the beach carrying the Underway
Road was “transferred to Highways” for maintenance purposes in 2004 “but still
remains within the harbour boundary” to this day.

I believe it is significant that the single sale of Jand from the Harbour took place in
1984, two years after the 1982 Appeal Court adjudication helpfully provided by Mr
Gawne, “R Crookall, Cain & Garside v Harbour Board, Manx Law Reports 1981-
83”.

Essentially the Appeal Court addressed the question of whether “Harbours” had any
jurisdiction of control of the “top of a beach” at Derbyhaven, known as a landing
ground but outside the designated harbour of Castletown.

The legal debate ebbed and flowed acknowledging that either a commoner or a feudal
land owner or the heirs, being, in turn, the Crown and now the Manx Government,
could own the “top of a beach” above high water. It was also determined that only the
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feudal lord or their successors could enclose and build on the top of a beach above
high water for the purpose of constructing Harbour structures and enabling the
collection of revenues.

Lord Justice Hytner and Acting Deemster Hugill concluded that a “Quarterland”
owners’ right of access across a beach did not entitle them to enclose it or build any
structure upon it.

It is surmised that the “redrawing” of the Port St Mary Harbour map allowed the
possibility of a land owner claiming “Quarterland Rights” on the ground below
Beacon View at a time when the law relating to the disposal of Government land was
relaxed.

It has to be significant in relation to the Bay View Brough and beach that the AG’s
findings positively rule out any possibility that anyone connected with the Bay View
or the Brewery had ever lodged any claim to the top of the beach below the Bay View
before restrictions on the disposal of Government land without Tynwald authority was
re-imposed in 1989.

It is also the case that there is a boundary between the southern half of Port St Mary
where Quarterland tenure applies and the northern half of the Village on “Abbeyland”
where Quarterland rights cannot be assumed to apply. The boundary between these
two different land tenure holdings lies between 30 and 32 the High Street. The Bay
View Hotel lies on what was the Ballavrarra Estate, otherwise known as the Farm of
the Friars.

Alec Merchant,

15" May 2017. %&— ﬁ’/e/z{% [~
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Item 7.1

Good Morning
Subject: The Manx landscape - Port St Mary

As you know Rushen Heritage Trust has produced a number of exhibitions,
books walks etc. One of our principal projects during this year and next is 'The
Manx landscape - Port St Mary'. The project will materialize in 2018 with
probably a book, exhibition or walk - not decide yet. If the Commissioners are
interested to get advanced information I can give a 5-10 min introduction in one
of your meetings.

Best Wishes

Page 22 of 27



Item 7.2

From: Andrew Phair <aphair.iom@gmail.com>

Sent: 12 May 2017 16:22

To: Alan Grace

Cc: Alastair Hamilton; Bernadette McCabe; Michelle Haywood; lan Skelly; Christopher
Kinley; Rob Hirst; Richard Ashcroft; Alec Merchant

Subject: Fwd: Re: Old croquet lawn

Hi Alan, please see below an email sent on 30th April requesting an item to be included on
the following agenda, which seems to have been missed. I've copied this to you as I'd also
copied Bernadette in on it as chairman previously - would you please ensure that its put on
the next agenda for discussion ?

For background information, a resident has made enquires as to whether they might be able
to resurrect the croquet club - there are not proposing any expenditure by the
commissioners other than to cut the grass so as it keep it at an appropriate height to be
usable - which | believe should be done in any case. They would then buy any equipment
necessary and organise some games at their own expense, hopefully an interesting addition
to the village - with the boards assistance.

I'm aware that the there are board minutes from some time ago (perhaps around June
20157?) with a resolution that the grass would be cut - following a request from a resident
for it to be done as children often play there. However what was omitted from those
minutes was whether the board had discussed or decided on the frequency it would be cut -
at the moment its only done a couple of times per year, which means that most of the time
it is unkempt and unusable.

| believe that the grass has recently been cut, and a tree which had been planted in the
centre has been removed.

Regards

Andy
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m Manx Whale and Dolphin Watch — Registered charity 1188 )
01624 844 686

MWDW 1 Tynwald Road, Peel, Isle of Man, IM51JZ
M Whale ad DOpI Valch S

Email -info@mwdw.net

Web- www.mwdw.net

Commissioners’ Office
Town Hall

Port St Mary

Isle of Man

IM9 5DA

Dear Port St Mary Commissioners,

I am writing on behalf of the Manx Whale and Dolphin Watch charity to request permission to
install a fishing line bin near to Port St Mary breakwater.

We have initiated the project to address the issue of discarded fishing line across the Island. This
is due to fishing line ending up in the ocean and causing harm to our marine mammals.
Monofilament fishing line is often tangled around rocks, marine plants or other objects along the
seabed and therefore remains in our oceans, rather than getting washed up on beaches. This then
increases the danger it can cause to marine life, as well as swimmers and mariners by getting
caught in boat propellers.

The bins are made from domestic materials and are approximately 2ft in height. The bins are
made from plastic pvc piping and will fit easily onto existing poles or posts therefore are not
intrusive. They have been fully risk assessed and will also come with health and safety warning
signs as well as signage to explain their purpose to potential users. The bins will be used by line
fishers at popular breakwaters around the Island to give people a safe place for disposal where
the line can then be recycled by the charity.

Port St Mary breakwater has been identified as a place that would greatly benefit from the
installation of a fishing line bin, due to it being a popular place for line fishing. | therefore kindly ask

for your consideration into this project. | have attached a photo, which shows an example of what
the proposed fishing line bins will look like for your information.

Yours Faithfully,
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Manx Whale and Dolphin Watch — Registered charity 1188

01624 844 686

WDW 1 Tynwald Road, Peel, Isle of Man, IM51JZ
Mars ond Dolptin Walen. .

Email -inffo@mwdw.net

Web- www.mwdw.net

Example of Fishing Line Bin
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Item 7.5

Alastair /Alan Would you please add the letter below for consideration at our next meeting.
Mr has informed me that it is now likely that only 5th August is available for the race.

As a bit of background he has organised and run the very popular 5k promenade runs in
Douglas which regularly attract 300-400 participants.

The proposed route would be from the harbour to Gansey point dependent on exact
distance.

From:

Date: 17 May 2017 1:05 p.m.
Subject: Prom Run Port St Mary
To:

Hi

As previously discussed | have a few dates in mind depending if there is anything else going on in the
village at the time.

The dates are Saturday 5th August and Saturday 2nd September. The race would start at 10am and
the duration would be about ninety minutes by the time the last runner had finished and we had
cleared up the finish area.

| would be in the village from 7am onwards setting up the course and putting signs in place etc.

| will carry out a risk assessment and a race permit would be in place which would include public
liability insurance.

In the meantime | have contacted Castletown Commissioners to see if either date is preferable with
them. Once | hear from you | can see which date best fits each area.

| have already secured a date of 22nd July with Port Erin Commissioners as it is the Beach Festival
that weekend.

If you need to contact me my number is

Regards,
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PORT ST MARY COMMISSIONERS
ORDINARY BOARD MEETING
24 May 2017
AGENDA - PRIVATE SESSION

1. Minutes for adoption

2. Matters Arising

3. Health, Safety and Environmental Performance
4, Housing

5. Finance

6. Special Projects

7. Policy and Resources

8. Staffing

9. Representative Confidential Reports

10. Private Correspondence
11. Date of next meeting

12.  Any other business of an urgent nature (by permission of the Chairman)
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